
STATE OF NEW YORK
STATE TAX COMMISSION

fn the Mat. ter of  the pet i t ion

o f

A11 Bui lding Construct ion Corp.

for Redeterrninat ion of a Def ic iency or a Revision

of a Det.erminat ion or a Refund of

Sales & Use Tax

under Article 28 &, 29 of the Tax law

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
28th day of March, 1980, he served the within not ice of Determinat ion by mai l
upon Al l  Bui lding Construct ion Corp.,  the pet i t ioner in the within proceeding,

by enclosi 'ng a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

All Building Construction Corp.
I44O Broadway
New York,  Ny 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(posr off ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner .

Sworn to before me this

28 th  day  o f  March ,  1980.



STATE OF NEI,{ YORK
STATE TAX COMMISSION

fn the Matter of the pet i t ion

o f

A11 Bui lding Construct ion Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 &, 29 of the Tax law
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AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of March, 1980, he served the wiLhin not ice of Determinat ion by mai l
upon Matthew Rosenberg the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Matthew Rosenberg
Anchin, Block & Anchin
270 Madison Ave.
Nevr York, Ny 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
united states Postal service within the state of New york.

That. deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

28 th  day  o f  March ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 28 ,  1980

AII  Bui lding Construct ion Corp.
1440 Broadway
New York, NY 10018

Gent.lemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
PursuanL to sect ion(s) f fSS &. 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tut .ed
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning
accordance with this

the computati-on of tax
decis ion may be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
A lbany ,  New York  12227
Phone # (518) 457-6240

due or refund al lowed in
to :

F inance
Counsel

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Matthew Rosenberg
Anchin, Block & Anchin
270 Mad ison Ave.
New York, NY 10016
Taxing Bureau's Representat ive



STATE OF I{EW YORK

STAIE TA)( CCMMISSICDi

fn tlre Matter of tlre Application

of

AIiL BUII,DING CONSTRUCIION CORP.

for Revision of a Determination or
for Refi:nd of Sales and Use Ta:res
under Articles 28 and 29 of ttre Ta><
Law for tte Period Marclr 1, L972
through Februarlz 28t L975.

DETERMI]I{ATION

Applicant, FJI Buifding Constnrction Corp. , l-440 Broadtpay, No,r York,

New York 10018, filed an application for revision of a deterrnination or

for reftrnd of sales and use ta<es under Arbicles 28 and 29 of thre Tax Law

for the period March L, 1972 ttrrough Febnraqz 28, 1975 (rile No. 15126)-

A snall clairns hearing was held before Ralznnnd Siegel, Iiearing

Officer, at ttre offices of tLre State Tax Ccnrrrission, 11,,io World Trade

Center, New York, l{ew York, on Januarry 11, 1978. applicant appeared by

Richard lterLz, President and by Matthew Rosenberg, CPA. Ttre Ar:dit Division

appeared by Peter Crotty, Esq. (Abraham Sctwartz, EsQ., of cor:nsel) .

ISSUES

I. Wretkrer ttre disallourance by ttre Audit Division of recrcrded

nontaxable sales properly reflects applicantrs ta>< liability.

II. Vftretlrer ttre acceptance of cerbificates of capital inprovenent

ocenpts applicant frqn col-lecting or paying sales tax on repair sales or

on installations of tangiJrle personal property, wkren said sales were part,

of capital irrprovenent contracts.
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FN{D]NC.S OF FASI

1. Applicant,' A11 Building Construction Cory., filed Nerar York State

sales and use tax returns for ttre period l4arch L, L972 through Febnra:12 29,

L975.

2. O: l{ay 27, 1976, the Audit Division issr:ed a Notice of Determjnation

and Dernand for Palznent of Sales ald Use Ta<es Dr:e against applicant, A11

hrilding Constnrction Corp., and Ricfnrd Hertcz and Arbtnrr Ritz, individually

and as officers, for tlre period Marcfr Lt Lg72 ttrrough Febn:aqr 29, L975

jn tlre anpunt of $e ,209.23, plus penaltlz and inte:est of $2,880.70, for a

total of $91089.93. Itre additiornl ta:< dr.re was a.rived at as ttre result

of an aurdit of applicant's books and records for ttre period I'Iarch l, 1972

through Februaq/ 28, 1975.

3. On aud.it, ttre Audit Division analyzed applicantrs nontaxable

sales for a one-rncnth test period. Ttris analysis resulted in a disallourance

of four nontaxable sales on the grorrnds that tlrese sales u,ere taxable

repair or installation jobs. Ttre disallcr/red sales consisted of ttre

follordng:

]NVOICE NO.

4515
4530
4532
4536

CUST€I,IER

A.ssociated lbrctrandising Corp.
A.ssociated lbrctrandising Corp.
Banco Popular
Harmrnie Club

JOB TCIAL AI\CItJIilI

564
564
494
554

$ 2,164.00
4r.46

32L.52
107.93

Disallcnred Anount $ 2,634.9L

Ihe Atrdit Division used ttre disallcrryed taxable sales to arrive at an er:lror

rate of I.072' whictr it applied to retrrcrted nontaxable sales of $9,647,092.00,

resulting in additional taxable sales of 9103,224.00.
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4. ASp1icant, a building contractor, disag::reed with tlre findings and

filed a tinely protest requesting a hearing. Ttre only issr:e in dispute is

the disallourance of reported nontaxable sales.

5. Applicant contended ttrat a one nrrntJ: test of its nonta<able sales

was not representatirze of its total business operations, nor did the test

accurately reflect its sales til< Iiability for the period March L, 1972

ttrough Febn:a4r 28t 1975.

6. afplicant conceded ttnt the $32f.52 sale to Banco Popular vras a

fully taxable repair. It also cantended ttnt the three renaining nontaxable

sales disal-Iorrued by tlre Audit Division were capital irrprovenents to real

property for whictt it had certificates of capital inproverent. In crcnju:ction

with its contention, applicant introduced ttre three invoices covering tlre

sales in issue. Ihe work orders regarding Invoice Nos. 4515 and 4530 disclosed

that tlre work for Associated ir[erclrandising reguired ttre furnishing of labor

and ma.terials for roqn alterations. tr4ore specifically, ttre rocnr alterations

consisted of reSninting waIls, insta1ljng shelving, installing a door and the

renrrval of a partition.

Inrzoice No. 4536 for ttrarnonie Clulc reguired ttrat applicant r,vould

furnish and install wardrobe hooks and paint cabinets. applicant secr:red

capital inprovenent certificates fron A.ssociated l4erctrandising Corp. and

Harncnie CIub.

CCNCLUSICNS OF I,AId

A. That the one npnth test period audit conducted by the Audit Division

did not lend adeqr:ate consideration to ttre applicantrs brrsiness operations

(applicant was a building contractor having gross sales for ttre three year

audit period of $9,826'195.00, of vfiictr approxinately 97 percent represented

nontaxable capital j:rprovenent jobs), nor did ttre
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application of tlre resulting error rate correctly reflect the applicantrs

additional sales ta:< liability. Accordingly, suctr audit did not follour

generally accepted procedures and tests oonsistent wittr tlre natrrre of

applicant' s business operations.

B. That ttre acceptance of certificates of capital irrprovernent h1r

applicant dj-d not relieve applicant frcrn sr:staining ttre burden of proof

ingrcsed by section 1132 (c) of the Tar Larar in slroudng that ttre r,'iork done

was, in fact, a nontaxable capital inprorzenent; trorerzer, suctr issr.re is

rpot after considering ttre conseqfuenaes of Conclusion of Lahr "A".

C. That the applicant cqreded that the $32I.52 sale to Banco

Popular was a taxable repair; therefore, the applicant is liable for the

sales ta< on this transaction.

D. Ihat the application of Al1 Building Constn:ction Cory. is

granted to tLre extent of reducirrg the additional sales ta< dr:e for ttre

period March I, L972 ttrrough Februarlz 28, 1975 fron $6,209.23 tD $22.5L

and that except as so grarrted, the application is in all ottrer respects

denied.

DPIID: Albany, Nerr'r York

MAR 2 B 1980


